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Nelson, Robert

From: Hurley, Peggy

Sent: Thursday, May 30, 2013 12:32 PM

To: Nelson, Robert

Subject: FW: Email from Rep. Scott Krug staff-drafting request

Attachments: Drafting Instructions for 2013 Range Protection - revised 5-5-13.docx

From: Hanaman, Cathiene

Sent: Thursday, May 30, 2013 10:33 AM

To: Hurley, Peggy; Kuczenski, Tracy

Subject: FW: Email from Rep. Scott Krug staff-drafting request

Peggy and Tracy:
| think this is your draft.
Peggy, | could take the one Mike Gallagher just sent.

-C

From: Thorson, Randy

Sent: Thursday, May 30, 2013 10:29 AM

To: Hanaman, Cathlene

Subject: Email from Rep. Scott Krug staff-drafting request

Good morning Cathlene,

Per my recent voicemail, you will find the “range protection” language attached.
Hopeful that you can draft or forward to the appropriate drafting attorney.

If you have any questions feel free to contact me.

Thank you for your assistance.

Sincerely,

Randy Thorson
Research Assistant to
Scott Krug

State Representative
72" Assembly District
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Drafting instructions for 2013 Range Protection Act Y g A

All in Chapter 895.527 P

"

(3) Amend to read as follows: A person who owns or opera?daﬁrtsﬁhootmg range isnot

subject to an action for nuisance or to (@ny zoning conditions or regulatxon related to noxse(go/rr-/

m@or any other zoning regulation eithier state or local) and no couﬂw
“restrain the operamon or use of a sport shooting range on the asis of nmse,mon—conformmg y

or any other state or local zomng COndmon or regulatlon A B

py(}/) (/?, ‘/;{ et i AR P — e et e e eoes sy AT e
(4) Include 59.692 in the list — Shoreland Zoning
\(b)
S

(4) and (5) update the dates only if necessary — otherwise leave datesasis

. ; s ’/ v
New Section (8) - e 4 gE5

/”W e — ”“”“"““’“"MM,MM__, 7 /7
(a) 4&\nhstandmg any other prov1s1on oTTzW)any public or private owner,\operator, -/ “

employee ~agent, contractor, of customer, lender, insurer, or user of any sport sh otmg@rammg b

¢'located in this state shall have 1mmun1ty from lawsuits and other legal a thIlS from the

- state’an{%ﬂfy of its agenEiés\ Spec1al purpose dlStI‘l\tE’,)Qi‘ pohtlcal subd1v1s1ons or any claims of

{ pﬁectﬂe in the environment, on or under that sport shootmg or*trammg range; or any other

property over which the range has an easement, leasehold, or ml rlght of use.

> (b) Nothing in this act is intended to impair or diminish the private property rights of owners of

- | property adjoining a sport shooting or training range.
(c) PREEMPTION. Except as expressly provided by general law, the Legislature hereby vl
declares that it is occupying the whole field of regulation of firearms and ammunition use at -
sport shooting and training ranges, including the environmental effects of projectile deposition at
sport shooting and training ranges.

New Section (9) .
+
///éﬁy‘ 4 ' ;){;W 7/
T EMEQRARY ND PERMENANT-CEOSURE OF-SHOOTING. RANGES( /
(a) Closure. A shooting range that is in compliance with generally accepted hooting range
performance standards shall not be forced 10 permanently clo§e or permanently cease any

~_activity related to the primary use of the/éhootmg range; 6less tﬁe range or actmty is found to be

to compel the permanent closure of any.range in comphance ‘with shootmg range performance

# - s if;' - -
standards or to permanently cease any &,ﬁvﬁy’re‘l‘ated to the primary use of the’ \séoo_tgang FEI
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there is a rebuttable presumption that the range or activity 1,5/ﬁot a clear and immediate sg
hazard. > / // o

For purpose of this g@ Clear and Imrnedrate §afefy Hazard is defined as:i
which is an immediat€ and real threat of’harn}( wh1 could reasonably be£

al Rifle Association

I death or serious physical harm to any pg¢rson, as determined by a Natlo ’

Range Technical Team Adv1sor» 7 7 /f"

/ %e ‘;hffjg o

U . . ) ~
dliate safety hazardffagset -

(Al Beinvestigat ithin 24 hours &f [ /ZW

Fﬂ&@oﬁﬁcm{s Only that portron of the range alleged to have a clear and immediate safety A orge

e e 22225 —

hazard may be closed during the 24 hour penod 1nvest1gatory period. mron of the range b P

If the investigation conclud s that a clear and 1rnmed1ate safety hazard may be present, only that
portion of the range w@ as the alleged clear g immediate safety hazard/ﬁpon 1may be
closed and the remaining balance of the range whieh is not directly involved with a alleged
incident shall remain open. 7

~ /;'r,» 2/ ax%p'([;; 4
If the shooting range provides evidgnce that the cause of a clear and immediate safety hazard can
be mitigated so as to eliminate the afety hazard th€ court shall not order the permanent closure

y
Py Ny

A
/

hazard, unless the range operator farls/fte reEea_tAeQ ?EE?IEMO implement the necessary-

mitigation to remove said hazard by the date that is determined reasonable by the Range Wx

Technical Team Advisor and approved by the court. All range improvements that are y W@ /?/
(s ar,, P

dué t6% Clear and immediate safety hazard @ngs_ﬁneiamhgr\@zmay be 4 g; the

most practical and least expensive solution, as recommended by a Nationa Rlﬂe Association
Range Technical Team Advisor. ‘k . / Ay [/ o (ha o
/ Inénm // z/_ 4 )

()53 ) Immunity: The s(otmg range, tegethervmh its of] ;rs and boargi/ and any Re
re
Technical Team Advisor providing recommendationg/is immune fro ».- d cwrl actror;é’

based solely upon the negligent actr/onsfof(@zusers
mened to, ocal law enforcemen/ fo( p0551b1e mmal charges against the 1ndmdual who . / K,

Mes the law. /A person prov1d1ng a firearms tr mmg course in good faith is immune from /

liability arising from any act or omission related to the course if the course is nationally or state / f; -
approved. “ed
P P d

(¢) Permanent injunctions. A court may granf a permanent injunction only against a particular
activity or person instead of permanently closing the range unless the court finds that the
remaining operations also pose a clear and imimediate safety hazard under this section and the
range has been given every opportunity to correct said hazard. Any range presently closed by a

@ﬁfﬁ[9/9/7‘



/
court ordered permanent injunction may reopen upon satisfying the court of jurisdiction that said

hazard has been remedied.
New Section (11) — Retroactive /hpplication e

895.527(11) WITHDRAWAES OF CLAIMS AND RECOVERY OF EXPENSES AND
ATTORNEY'S FEES.--  / Lrew 156 el ) =
(a) Wxthm 90 days after the/ effective date of this act! ing Tay, all claims by the state and s

"1t§ agenciesy'Specia jpurpose districts>or political subdivisions or private individuals-or // e
groups, against sport shootin T tralmn yranges pending in any ny court of this state or before any
administrative agency o ___ nsert date), shall be withdrawn. The termination of
such cases shall have no effect on the defendant's cause of action for damages, reasonable
attorney's fees, and costs.
(b) In any action filed in violation of this act after the effective date of this act, the defendant
shall recover all expenses resulting from such action from the governmental body, person, or

entity bringing such unlawful action.

New Section (12)

895.527(12) PENALTIES. Any official, agent, or employee of a county, municipality, town,
special purpose district, or other political subdivision or agent of the state, while he or she was
acting in his or her official capacity and within the scope of his or her employment or office, who
intentionally and maliciously violates the provisions of this section or is party to bringing an
action in violation of this section commits a class A misdemeanor.

New Section (13) — Not sure if this works in our statutes.

895.527(13) CONSTRUCTION. This act shall be liberally construed to effectuate its remedial
and deterrent purposes
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To: Thorson, Randy
Subject: f

request fe . l;ﬂc,-ec/ O A ca [(
Mo wolck - #4007
Lrmr 2 &/;q G:%0 «**

I have been asked to draft the request for Rep. Krug regarding sport shooting ranges. | am having some difficulty
preparing the draft based on the language submitted to us. | would appreciate your review and response to the
following concerns about the draft:

. You want to add shoreline zoning, s. 59.692, to those zoning rules that a sport shooting range is exempt from,

but do not want to change the dates in that statutory section (895.527 (4)), which is currently June 18, 2010.

That would mean any range in existence on June 18, 2010, would be exempt, but not one that came into

existence after that date. Is that your intent?

f. ."The term “training range” is mentioned a number of times in your draft, but that term is not used or defined in
current law. Do you want to expand the statute to include training ranges, and if so, how do you want them

(n} defined?

(/ 3. Your “Preemption” clause is unnecessary because specific language as proposed in the draft will automatically
@ <

take precedent over other statutes that are less specific. re véh
4. 1am not sure of the language about “ the environmental effects of projectile deposition at a sport shooting “-&{2
range”. What is your intent? | think you want to prevent local governments to enact ordinances that would /6‘4/
create environmental requirements above those under state law. Is that correct?
5. The language in the definition of “clear and immediate safety hazard” about having that determined by a NRA

enforcement officer reporting to a DA or court would be the appropriate venue to address this issue, perhaps

advisor is a problem because we generally do not have private parties determine this type of issue. A law
\% l)

having the NRA advisor being permitted to provide information or recommendations? We would not put the
name of the organization or title of the advisor in the statutes because names change and private parties cannot
determine state law; instead we could describe the functions of the organization and advisor.

6.7 1 am not sure how an investigation of an incident can be completed within 24 hours in all situations. That seems

O ?‘ like a very short time frame.

7. Areference to referral to local law enforcement for violations of law when there is negligent use of the range is
not appropriate, since negligence is not a crime.
8. The draft prohibits a court from closing a range if it provides evidence that the cause of a clear and immediate

[ &\/L safety hazard can be mitigated unless the range operator fails to implement the mitigation efforts “after

repeated attempts”. That language is vague; do you want some specific time limit on the attempts to mitigate
or a number of attempts allowed before the court may close the range?
9. |do not believe that the language requiring all claims by political entities against ranges be withdrawn from any
court or administrative agency is narrow enough. Are you trying to stop claims involving closing of ranges based
_ on zoning, noise, or non-conforming use? If so, the draft should say so, otherwise this language could be
interpreted to cover any action for any la w violation, which [ think the court, and perhaps the prosecutor, would

find violated their constitutional domain. J! - & ;A 5
Bob Nelson )‘/69 / d C,{%{f/ﬁ ?{C] %a &/(/4 7{—0;
{) g‘(}/ ) /( Ye

, ?/- %’ 'ra/\/%f’
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Nelson, Robert

d _
From: Thorson, Randy

Sent: Wednesday, August 07, 2013 4:02 PM
To: Nelson, Robert

Subject: RE: Sport shooting range request

Good Afternoon Robert,

It is my understanding that Bob Welch obtained answers to the questions below and forwarded them to you.

May | inquire as to when | may be able to expect the revised draft? Do you have any ongoing or further concerns
regarding the draft?

Please let me know when you have time.
Thank you.

Randy Thorson
Research Assistant to
Scott Krug

State Representative
72" Assembly District

From: Nelson, Robert

Sent: Monday, June 10, 2013 2:30 PM
To: Thorson, Randy

Subject: Sport shooting range request

Randy,

| have been asked to draft the request for Rep. Krug regarding sport shooting ranges. | am having some difficulty
preparing the draft based on the language submitted to us. | would appreciate your review and response to the
following concerns about the draft:

1. You want to add shoreline zoning, s. 59.692, to those zoning rules that a sport shooting range is exempt from,
but do not want to change the dates in that statutory section (895.527 (4)), which is currently June 18, 2010.
That would mean any range in existence on June 18, 2010, would be exempt, but not one that came into
existence after that date. Is that your intent?

2. The term “training range” is mentioned a number of times in your draft, but that term is not used or defined in
current law. Do you want to expand the statute to include training ranges, and if so, how do you want them
defined?

3. Your “Preemption” clause is unnecessary because specific language as proposed in the draft will automatically
take precedent over other statutes that are less specific.

4. }am not sure of the language about “ the environmental effects of projectile deposition at a sport shooting
range”. What is your intent? | think you want to prevent local governments to enact ordinances that would
create environmental requirements above those under state law. Is that correct?

5. The language in the definition of “clear and immediate safety hazard” about having that determined by a NRA
advisor is a problem because we generally do not have private parties determine this type of issue. A law
enforcement officer reporting to a DA or court would be the appropriate venue to address this issue, perhaps

1



having the NRA advisor being permitted to provide information or recommendations? We would not put the

name of the organization or title of the advisor in the statutes because names change and private parties cannot

determine state law; instead we could describe the functions of the organization and advisor.
| am not sure how an investigation of an incident can be completed within 24 hours in all situations. That seems
like a very short time frame.

A reference to referral to local law enforcement for violations of law when there is negligent use of the range is

not appropriate, since negligence is not a crime.

8. The draft prohibits a court from closing a range if it provides evidence that the cause of a clear and immediate
safety hazard can be mitigated unless the range operator fails to implement the mitigation efforts “after
repeated attempts”. That language is vague; do you want some specific time limit on the attempts to mitigate
or a number of attempts allowed before the court may close the range?

9. |do not believe that the language requiring all claims by political entities against ranges be withdrawn from any

court or administrative agency is narrow enough. Are you trying to stop claims involving closing of ranges based

on zoning, noise, or non-conforming use? If so, the draft should say so, otherwise this language could be
interpreted to cover any action for any law violation, which | think the court, and perhaps the prosecutor, would
find violated their constitutional domain.




WISCONSIN LEGISLATIVE COUNCIL
STAFF MEMORANDUM

TO:

FROM:

DATE:

On May 7, 2010, the Joint Legislative Council created the Special Committee on Review of
Records Access of Circuit Court Documents. The committee was directed to review how, and by
whom, circuit court civil and criminal records may be accessed through the Wisconsin Circuit Court
Access website (WCCA). The issues to be considered by the committee include: (a) the length of time
a record remains accessible through WCCA; (b) whether accessibility of a record through WCCA
should depend on how far a civil or criminal proceeding has progressed; and (c) whether records of
proceedings that have: (1) been vacated or dismissed; or (2) resulted in acquittal or other form of
exoneration should continue to be accessible through WCCA.

Before the Special Committee begins its deliberations, a threshold question from committee

Memo No. 2

MEMBERS OF THE SPECIAL COMMITTEE ON REVIEW OF RECORDS ACCESS
OF CIRCUIT COURT DOCUMENTS

Don Salm, Senior Staff Attorney
Legislative and Judicial Authority e

September 7, 2010

members may be whether the Legislature has any authority to act in a matter that is of substantial

significance to the operation of the judicial branch of government (namely, access to electronic court
documents and court documents in general). This Memo addresses that question.

BACKGROUND

Separation of Powers

The Wisconsin Supreme Court has held that the state’s three branches of government
(legislative, judicial, and executive) exercise both core powers and shared powers. When exercising
shared powers, one branch of government may not unduly burden or substantially interfere with another

branch.

Further, an attempt by one branch to exercise the core power of another branch is

impermissible, unless the branch having the core authority accedes to the intrusion as a matter of

One East Main Street, Suite 401 « P.O. Box 2536 « Madison, W1 53701-2536
(608) 266-1304 « Fax: (608) 266-3830 * Email: leg council@legis.state wi.us

http://www.legis.state. wi.us/lc
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courtesy. In State ex rel. Friedrich v. Circuit Court for Dane County, 192 Wis. 2d 1, 531 N.w.2d 32
(1995), the court made the following comments:

The doctrine of separation of powers, while not explicitly set forth in the
Wisconsin constitution, is implicit in the division of governmental powers
among the judicial, legislative and executive branches. “The Wisconsin
constitution creates three separate coordinate branches of government, no
branch subordinate to the other, no branch to arrogate to itself control over
the other except as is provided by the constitution and no branch to
exercise the power committed by the constitution to another.”

Each branch has a core zone of exclusive authority into which the other
branches may not intrude....

The separation of powers doctrine was never intended to be strict and
absolute. Rather, the doctrine envisions a system of separate branches
sharing many powers while jealously guarding certain others, a system of
“separateness but interdependence, autonomy but reciprocity.” ... The
undue burden or substantial interference must be proven beyond a
reasonable doubt.... [See Id., 531 N.W.2d at 36, 40; footnotes and
citations omitted.]

In another case involving an alleged intrusion of the legislative branch into judicial functions, the
Wisconsin Supreme Court stated:

..To determine whether legislation unconstitutionally intrudes upon
judicial power and therefore violates the separation of powers doctrine,
this court developed a three-part test. We must first determine whether the
subject matter of the statute is within the powers constitutionally granted
to the legislature. The second inquiry is whether the subject matter of the
statute falls within powers constitutionally granted to the judiciary. If the
subject matter of the statute is within the judiciary’s constitutional powers
but not within powers constitutionally granted to either the legislature or
executive branch, the subject matter is within the judiciary’s core zone of
exclusive power. Any exercise of power by the legislature or executive
branch within such an area is an unconstitutional violation of the
separation of powers doctrine. The judiciary may recognize such an
exercise of power but only as a matter of comity and courtesy, not as an
acknowledgement of power.

If the subject matter of the statute is within the powers constitutionally
granted to the judiciary and the legislature, the statute is within an area of
shared powers. Such a statute is constitutional if it does not unduly burden
or substantially interfere with another branch. [See State v. Horn, 226
Wis. 2d 637, 594 N.W.2d 772, 776-7 (1999); citations omitted.]




DRAFTER’S NOTE LRB-2486/P1dn
FROM THE RPN:...:...
LEGISLATIVE REFERENCE BUREAU

Please review the ****notes thatd added after some items in the draft where I had some
questions.

Section 9 of this draft, which requires courts to dismiss pending actions, clearly
interferes with the powers of the judicial branch. Whether that interference is
unconstitutional is a matter for the tourts to decide, but including this section does
raise that issue. See the attached Legislative Council memo regarding the separation
of powers doctrine.

Rokert Nelson

E-mail: robertnelson@legis.wisconsin.gov
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1 AN AcT A?ay’ﬁng to: liability, immunity, and closure of sport shooting ranges.

Analysis by the Legislative Reference Bureau

This is a preliminary draft. An analysis will be provided in a subsequent version
of this draft.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: § onombeed 8957597 (VCintro.Yan d

SECTION 1. 895.527 (1) of the statutes isfamended to read:

5 (into0.)
3 895.527 (1) AIn this section;“spert:
f‘V( .
a (b) Sport shooting range” means an area designed and operated for the use and
5 discharge of firearms.

History: 1997 a. 242; 2001 a. 30; 2005 a. 155; 2009 a. 371; 2011 a. 35.

SECTION 2. 895.527 (1) (a) of the statutes is created to read:
7 895.527 (1) (a) “Clear and immediate safety hazard” means an imminent
8 danger to the public, which is an immediate and real threat of harm, and which could

@ geasonabl@ expected to cause death or serious physical injury to an individual, as

r@asona/\a\‘\ﬁ%



C 2013 - 2014 Legislature @ LRB-2486/P1
) RPN:...:

SECTION 2

1 determined by a National Rifle Association range technical team advisor, based on
the criteria established in the National Rifle Association Range Book.

SEcCTION 3. 895.527 (3)5‘of the statutes is amended to read:

895.527 (3) A person who owns or operates a sport shooting range is not subject
to an action for nuisance or to any state or local zoning conditions or rules, including

those related to noise or nonconforming use and no court may enjoin or restrain the

operation or use of a sport shooting range on the basis of noise, non—conforming use,

® ~1 & ot s~ W N

or any other state or local zoning condition or rule.

History: 1997 a. 242; 2001 a. 30; 2005 a. 155; 2009 a. 371;.2011 a. 35. . .
«sNOTE: The state issues rules while the federal government issues regulations,

so I removed the reference to “regulation” because it is not appropriate.

4 v
9 SECTION 4. 895.527 (4) of the statutes, as affected by 2013 Wisconsin Act 35,

10 is amended to read:

11 895.527 (4) Any sport shooting range that exists on July 16, 2013, may continue

12 to operate as a sport shooting range at that location notwithstanding any zoning

13 ordinance enacted under s. 59.69, 59.692, 60.61, 60.62, 61.35 or 62.23 (7), if the sport

1 shooting range is a lawful use or a legal nonconforming use under any zoning
15 ordinance enacted under s. 59.69,16”5(%%{%62, 61.35 or 62.23 (7) that is in effect on
16 July 16, 2013. The operation of the sport shooting range continues to be a lawful use
17 or legal nonconforming use notwithstanding any expansion of, or enhancement or
18 improvement to, the sport shooting range.
History: 2013 a. 35. /

19 SECTION 5. 895.527 (8) of the statutes is created to read:

20 895.527 (8) Any public or private owner, operator, employee, agent, contractor,
21 customer, lender, insurer, or user of an sport shooting range is immune from civil
22 liability in any action commenced by the state or its political subdivisions, or by a

23 special purpose district, for any claims related to the use, release, placement,
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1 deposition, or accumulation of any projectiles in or under the sport shooting range
2 or other contiguous real property over which the sport shooting range has an
3 easement, leasehold, or other legal right to use. ™ mn;tﬂ ‘o
‘* »aNOTE: I added the word “contiguous” to limit the)chose properties next to the
sport shooting range. I am also concerned about the language “the sport shooting range
has an easement...”. Can a sport shooting range have an easement, or does the owner of
)¢/ a sport shootmg have an easement, leasehold, etc.?
N range ,
4 SECTION 6. 895.527 (9) of the statutes is created to read:

@ 895.527 (9) (a) A sport§ shooting range that is in compliance with generally
6 accepted sport shooting range performance standards may not be forced to
7 permanently close or permanently cease any activity related to the primary use of
8 the range unless a circuit court finds that the range or activity is found to be a clear
9 and immediate safety hazard. an /’f'*;/"yéi/

a deterrmnatlon by & NRA advisor, while this requires a court

fmination. I am not sure how to reconcile these.

refo
(b) If thereis J “eporte dincident)of a clear and immediate safety hazard at
%& M #{;//(11'?9 ?{4;/J/f

11// sport shooting range involving pro jectiles leaving the the sport shooting rangg the 7/ ..
perator el
12 J dncidentrshall immediately reporté?]to the local law enforcement age / ’(I})at Wt

]Jé portion of the sport shooting range alleged to have beene pro;ectlles

UV

}4 leaving the the sport shooting range may be closed for up to 72 hours, at the

515 discretion of the law enforcement agency, while the law enforcement agency

g 16 completes its investigation of the incident. The law enforcement agency may consult

ggg 17 a National Rifle Association range technical team advisor when determining if a

j 18 clear and immediate safety hazard existed at the sport shooting range. If the law

flj 19 enforcement agency determines that a clear and immediate safety hazard existed at
i’f 20 the sport shooting range, the agency shall refer the matter to the district attorney,
{ @ who shall determine iﬁurt action shall be commenced to temporarily close that
oA L

o fop oo o/ corin
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1 portion of the sport shooting range that has the alleged clear and immediate safety
2 hazard. The remaining balance of the sport shooting range may remain open if a
3 portion of the sport shooting range is ordered closed.
«+NoTE: | had to add some language because it was unclear who had the authority
m@cﬁose a portion of the range. OK?
t+em pomn( ol
4 (¢) In an action brought in circuit court to permanently close a sport shooting
5 range that is in compliance with generally accepted sport shooting range
6 performance standards or in an action brought to permanently cease any activity
7 related to the primary use of a sport shooting range, there is a rebuttable
8 presumption that the range or activity is not a clear and immediate safety hazard.
9 (d) If the operator of the sport shooting range provides evidence to the circuit
10 court that the cause of a clear and immediate safety hazard can be mitigated so as
11 to eliminate the clear and immediate safety hazard, the court shall not order the
O~ dessatron
@ permanent closure of the sport shooting range or the permanent @asing) of an
13 activity found to be a clear and immediate safety hazard unless the sport shooting
14 range operator, after repeated attempts, fails to implement the mitigation necessary
15 to remove the cause of a clear and immediate safety hazard. All mitigation necessary
16 to remove the cause of a clear and immediate safety hazard may be performed by the
17 most practical and least expensive solution, as recommended by a National Rifle
18 Association range technical team advisor, based on criteria established in the

19 National Rifle Association Range Book.

20 (e) A circuit court may grant a permanent injunction only against a particular
21 activity at a sport shooting range or against a particular person instead of
22 permanently closing a sport shooting range, unless the court finds that the

23 remaining operations of the sport shooting range also pose a clear and immediate
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SECTION 6

safety hazard and the range operator has been given every reasonable opportunity
to correct the hazard. Any sport shooting range that is permanently closed by court
order under this subsection may reopen upon satisfying the court that issued the
order that the clear and immediate safety hazard has been remedied.

SECTION 7. 895.527 (1O)Jof the statutes is created to read:

895.527 (10) (a) A sport shooting range, an operator, owner, officer or board
member of a sport shooting range, and any National Rifle Association range
technical team advisor that provided recommendations regarding the operation of
a sport shooting range, are immune from any civil action based solely on the
negligent action of a user of the sport shooting range.

(b) The operator of a sport§ shooting range shall refer any criminal negligent

[y

- =
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use of a sport§ shooting range to the local law enforcement agency for possible

[y
[V}

charges against the individual who allegedly commits the crime. g/

Ju—t

5@@

(¢) Any person who provides a firearms training course in good faith at a sport

or
shooting range is immune from civil liability froffy any act or omission related to the

course if the course is approved by a national or state organization.

s NOTE: Is there any way to limit or define what types of national or state
organizations can provide firearm training course approval?

[y
-3

v
SECTION 8. 895.527 (11) of the statutes is created to read:

[
(0]

895.527 (11) This section does not impair or diminish the private property

rights of owners of property adjoining a sportgé?}—;):)ting range.

9

J
SECTION 9. 895.527 (12) of the statutes is created to read: ees?f)

]
o

895.527 (12) (a) Within 90 days after the effective date of this subsection [LRB

inserts date‘ggéall claims by the state or its political subdivisions, by a special

purpose district, or by any other person, related to the operation or safety at a sportsfl




@ 00 1 S Ut ks W N

e o e T
gL R W N = O

2013 - 2014 Legislature -6 - LRB-2486/P1
RPN:.......

SECTION 9
shooting range, pending in court or an administrative agency, including actions
based on noise, zoning, or nonconforming use, shall be dismissed without prejudice
by the court or administrative agency. The dismissal of a claim under this paragraph
shall not effect the defendant’s cause of action for damages, reasonable attorney fees,
or costs.

(b) If an action is commenced in violation of this section, the court shall order
the governmental body or person who commenced the action to pay all of the
defendant’s expenses resulting from the commencement of the action.

SEcTION 10. 895.527 (13) ‘i)f the statutes is created to read:

895.527 (18) Any official, agent, or employee of the state or its political
subdivisions, or of a special purpose district, while he or she was acting in his or her
official capacity and within the scope of his or her employment or office, who willfully
and maliciously violates this section or who is party to bringing an action in violation
Of this section is guilty of a Class A misdemeanor.

(END)
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Please review the ****notes that I added after some items in the draft where I had some
questions.

Section 9 of this draft, which requires courts to dismiss pending actions, clearly
interferes with the powers of the judicial branch. Whether that interference is
unconstitutional is a matter for the courts to decide, but including this section does
raise that issue. In a Legislative Council memo dated September 7, 2010, Dan Salm,
Senior Staff Attorney, wrote the following to the members of the Special Committee on

Review of Records Access of Circuit Court Documents regarding the separation of
powers doctrine:

;”0?1’1/\/[/5}" 7, 2010, the ‘Joint Leglslatwe Councﬂ created the Special Commlttee on “‘{
Review of Records Access of Circuit Court Documents. The commltteQWas directed |
£ to review how, and by whom, circuit court civil and criminal recor ay be accessed |
i through-the Wisconsin Circuit Court Access website (Wl‘l‘e issues to be |

| con31derea\by the committee include: (a) the length ef time a record remains

| accessible through WCCA; (b) whether accessibili “of a record through WCCA

i should depend on how far a civil or criminal proceeding has progressed; and (c)

i whether records of proceedmgs that have; (1) been vacated or dismissed; or (2)

|

|

resulted in acquittal or other ferm of exerneratlon should continue to be accessible
through WCCA.

‘;»,«;

Before the Special Committee beg‘ms 1ts deliberations, a threshold question from
committee members may be whether the Leglslature has any authority to actin a
matter that is of substantial significance to the operation of the judicial branch of
government (namely, access to electronic court documents and court documentsin
general). This Memo addresses that question.

BACKGROUND

J—

i

AP 2 et S I —— «____’_//‘!i
The Wisconsin Supreme Court has held that the state’s three branches of
government (legislative, judicial, and executive) exercise both core powers and
shared powers. When exercising shared powers, one branch of government may not
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unduly burden or substantially interfere with another branch. Further, an attempt
by one branch to exercise the core power of another branch is impermissible, unless
the branch having the core authority accedes to the intrusion as a matter of
courtesy. In State ex rel. Friedrich v. Circuit Court for Dane County, 192 Wis. 2d 1,
531 N.W.2d 32 (1995), the court made the following comments:

The doctrine of separation of powers, while not explicitly set forth in the
Wisconsin constitution, is implicit in the division of governmental powers
among the judicial, legislative and executive branches. “The Wisconsin
constitution creates three separate coordinate branches of government, no
branch subordinate to the other, no branch to arrogate to itself control over the
other except as is provided by the constitution and no branch to exercise the
power committed by the constitution to another.”

Each branch has a core zone of exclusive authority into which the other branches
may not intrude....

The separation of powers doctrine was never intended to be strict and absolute.
Rather, the doctrine envisions a system of separate branches sharing many
powers while jealously guarding certain others, a system of “separateness but

X interdependence, autonomy but reciprocity.” .... CThe undue burden or
substantial interference must be proven beyond a reasonable doubt .... [See Id.,
531 N.W.2d at 36, 40; footnotes and citations omitted.] 4

In another case involving an alleged intrusion of the legislative branch into judicial
functions, the Wisconsin Supreme Court stated:

...To determine whether legislation unconstitutionally intrudes upon judicial
power and therefore violates the separation of powers doctrine, this court
developed a three-part test. We must first determine whether the subject
matter of the statute is within the powers constitutionally granted to the
legislature. The second inquiry is whether the subject matter of the statute falls
within powers constitutionally granted to the judiciary. If the subject matter of
the statute is within the judiciary’s constitutional powers but not within powers
constitutionally granted to either the legislature or executive branch, the
subject matter is within the judiciary’s core zone of exclusive power. Any
exercise of power by the legislature or executive branch within such an area is
an unconstitutional violation of the separation of powers doctrine. The judiciary
may recognize such an exercise of power but only as a matter of comity and
courtesy, not as an acknowledgement of power.

If the subject matter of the statute is within the powers constitutionally granted
to the judiciary and the legislature, the statute is within an area of shared
powers. Such a statute is constitutional if it does not unduly burden or//

h
(%”fﬁ”
mati”
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substantially interfere with another branch. [See State v. Horn, 226 Wis. 2d 637,
594 N.W.2d 772, 776-7 (1999); citations omitted.

Hod \<g — -
na / e =

M - Rober@on ? -
/(7 /// SE e /f; / Senior Legislative Attorney

Phone: (608) 266-9739
A E-mail: robert.nelson@legis.wisconsin.gov
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Please review the ****notes that I added after some items in the draft where I had some
questions.

Section 9 of this draft, which requires courts to dismiss pending actions, clearly
interferes with the powers of the judicial branch. Whether that interference is
unconstitutional is a matter for the courts to decide, but including this section does
raise that issue. In a Legislative Council memo dated September 7, 2010, Dan Salm,
Senior Staff Attorney, wrote the following to the members of the Special Committee on
Review of Records Access of Circuit Court Documents regarding the separation of
powers doctrine:

The Wisconsin Supreme Court has held that the state’s three branches of
government (legislative, judicial, and executive) exercise both core powers and
shared powers. When exercising shared powers, one branch of government may not
unduly burden or substantially interfere with another branch. Further, an attempt
by one branch to exercise the core power of another branch is impermissible, unless
the branch having the core authority accedes to the intrusion as a matter of
courtesy. In State ex rel. Friedrich v. Circuit Court for Dane County, 192 Wis. 2d 1,
531 N.W.2d 32 (1995), the court made the following comments:

The doctrine of separation of powers, while not explicitly set forth in the
Wisconsin constitution, is implicit in the division of governmental powers
among the judicial, legislative and executive branches. “The Wisconsin
constitution creates three separate coordinate branches of government,
no branch subordinate to the other, no branch to arrogate to itself control
over the other except as is provided by the constitution and no branch to
exercise the power committed by the constitution to another.”

Each branch has a core zone of exclusive authority into which the other
branches may not intrude....

The separation of powers doctrine was never intended to be strict and
absolute. Rather, the doctrine envisions a system of separate branches
sharing many powers while jealously guarding certain others, a system
of “separateness but interdependence, autonomy but reciprocity.” .... The
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undue burden or substantial interference must be proven beyond a
reasonable doubt .... [See Id., 531 N.W.2d at 36, 40; footnotes and
citations omitted.]

In another case involving an alleged intrusion of the legislative branch into judicial
functions, the Wisconsin Supreme Court stated:

...To determine whether legislation unconstitutionally intrudes upon
judicial power and therefore violates the separation of powers doctrine,
this court developed a three—part test. We must first determine whether
the subject matter of the statute is within the powers constitutionally
granted to the legislature. The second inquiry is whether the subject
matter of the statute falls within powers constitutionally granted to the
judiciary. If the subject matter of the statute is within the judiciary’s
constitutional powers but not within powers constitutionally granted to
either the legislature or executive branch, the subject matter is within the
judiciary’s core zone of exclusive power. Any exercise of power by the
legislature or executive branch within such an area is an
unconstitutional violation of the separation of powers doctrine. The
judiciary may recognize such an exercise of power but only as a matter of
comity and courtesy, not as an acknowledgement of power.

If the subject matter of the statute is within the powers constitutionally
granted to the judiciary and the legislature, the statute is within an area
of shared powers. Such a statute is constitutional if it does not unduly
burden or substantially interfere with another branch. [See State v. Horn,
226 Wis. 2d 637, 594 N.W.2d 772, 776-7 (1999); citations omitted.

If you have any questions, please contact me.

Robert Nelson

Senior Legislative Attorney

Phone: (608) 266-9739

E-mail: robert.nelson@legis.wisconsin.gov
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AN ACT to renumber and amend 895.527 (1); to amend 895.527 (3) and

895.527 (4); and to create 895.527 (1) (a), 895.527 (8), 895.527 (9), 895.527 (10),
895.527 (11), 895.527 (12) and 895.527 (13) of the statutes; relating to:

liability, immunity, and closure of sport shooting ranges.

Analysis by the Legislative Reference Bureau

This is a preliminary draft. An analysis will be provided in a subsequent version
of this draft.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: ,
F . 507

SECTION 1. 895.527 (1) of the statutes is renumbered ,:m (1) (intro.) and
amended to read:

895.527 (1) (intro.) In this section,“spert:

(b) “Sport shooting range” means an area designed and operated for the use and

discharge of firearms.



11

12

13
14
15
16
17
18
19
20
21
22

23

2013 - 2014 Legislature 2 LRB-2486/P1
&l O RPN:sac:jf

SECTION 2

SECTION 2. 895.527 (1) (a) of the statutes is created to read:

895.527 (1) (a) “Clear and immediate safety hazard” means an imminent
danger to the public, which is an immediate and real threat of harm, and which could
reasonably be expected to cause death or serious physical injury to an individual, as
determined by a National Rifle Association range technical team advisor, based on
the criteria established in the National Rifle Association Range Book.

SECTION 3. 895.527 (3) of the statutes is amended to read:

895.527 (3) A person who owns or operates a sport shooting range is not subject

to an action for nuisance or to any state or local zoning conditions or rules, including
N
3

those related to noise or nonconforming usgzefﬁd no court may enjoin or restrain the

operation or use of a sport shooting range on the basis of noise, non—-conforming use

or any other state or local zoning condition or rule.

,/” " «NoOTE: The state issues rules while the federal government issues regulations,
so I removed the reference to “regulation” because it is not appropriate. .

o
s T

SECTION 4. 895.527 (4) of the statutes, as affected by 2013 Wisconsin Act 35,
is amended to read:

895.527 (4) Any sport shooting range that exists on July 16, 2013, may continue
to operate as a sport shooting range at that location notwithstanding any zoning
ordinance enacted under s. 59.69, 59.692, 60.61, 60.62, 61.35 or 62.23 (7), if the sport
shooting range is a lawful use or a legal nonconforming use under any zoning
ordinance enacted under s. 59.69, 59.692, 60.61, 60.62, 61.35 or 62.23 (7) that is in
effect on July 16, 2013. The operation of the sport shooting range continues to be a
lawful use or legal nonconforming use notwithstanding any expansion of, or
enhancement or improvement to, the sport shooting range.

SECTION 5. 895.527 (8) of the statutes is created to read:
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. 5.5 (/3 SECTION 5
P e
ol of

895.527 (8) Any @_ Eéirlc or privatg ownery operato% employee agent, contractor,

’ o ‘f%cufwo/ kg oF AN ad e
@ customer, lende?( msure}/ user of @p) sport shooting range is 1mmun)e from c1v11w7
3
4
5
6
7

liability in any action commenced by the state or its political subdivisions, or by a
special purpose district, for any claims related to the use, release, placement,
deposition, or accumulation of any projectiles f; or under the sport shooting range
or other contiguous real property over which the sport shooting range has an

easement, leasehold, or other legal right to use.

«+NOTE: I added the word “contiguous” to limit the immunity to those properties
next to the sport shooting range. I am also concerned about the language “the sport
shooting range has an easement...”. Can a sport shooting range have an easement, or
does the owner of a sport shooting range have an easement, leasehold, etc.?

8 SECTION 6. 895.527 (9) of the statutes is created to read:
0N Duwhwergr efp €re o oF
26/ 9 895.527 (9) (a) A/ sport shooting range that is in compliance with generally
10 accepted sport shooting range performance standards may not be forced to
11 permanently close or permanently cease any activity related to the primary use of
12 the range unless a circuit court finds that the’ﬁ"ange or activity is found to be a clear
13 and immediate safety hazard.
*%TE The ition of “clear nd immediate-safety hazard” requires a
determnination by NRAadvisor, ‘Whj is-paragraph reqﬁlres a court determination
the ne ragr quires a determination by a la\x(enforcemen/ragency. I am not
ow to reconcile these. ) pure) : . CZM”*' o €=
14 (b) If there is an incident reported to the[operator f{f the sport shooting range
15 of a clear and immediate safety hazard at a sport shooting range involving projectiles

, ’&ﬁ‘\rg!{ 16 leaving the the sport shooting range, th@all immediately report the
@ range alleged to have been related to the projectiles leaving the rt shooting
19 range may be closed for up to 72 hours, at the discretion of the law enforcement

20 agency, while the law enforcement agency completes its investigation of the incident.
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SECTION 6
The law enforcement agency may consult a National Rifle Association range
technical team advisor when determining if a clear and immediate safety hazard
existed at the sport shooting range. If the law enforcement agency determines that
a clear and immediate safety hazard existed at the sport shooting range, the agency
shall refer the matter to the district attorney, who shall determine if a court action
shall be commenced to temporarily close that portion of the sport shooting range that
has the alleged clear and immediate safety hazard. The remaining balance of the
sport shooting range may remain open if a portion of the sport shooting range is

ordered closed.

«+*NOTE: I had to add some language because it was unclear who had the authority
to temporarily close a portion of the range. OK?

(¢) In an action brought in circuit court to permanently close a sport shooting
range that is in compliance with generally accepted sport shooting range
performance standards or in an action brought to permanently cease any activity
related to the primary use of a sport shooting range, there is a rebuttable
presumption that the range or activity is not a clear and immediate safety hazard.

(d) If the operator of the sport shooting range provides evidence to the circuit
court that the cause of a clear and immediate safety hazard can be mitigated so as
to eliminate the clear and immediate safety hazard, the court shall not order the
permanent closure of the sport shooting range or the permanent cessation of an
activity found to be a clear and immediate safety hazard unless the sport shooting
range operator, after repeated attempts, fails to implement the mitigation necessary
to remove the cause of a clear and immediate safety hazard. All mitigation necessary
to remove the cause of a clear and immediate safety hazard may be performed(b thlg

most practical and least expensive solution, as recommended by a National Rifle
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1 Association range technical team advisor, based on criteria established in the
2 National Rifle Association Range Book.
3 (e) A circuit court may grant a permanent injunction only against a particular
pleo e £l f_‘3 Ve e sud W}V«Jf
4 activity at a sport shooting range or against a particular personz/"instea&fof
5 pennanentl//y closgi/ng a sport shooting range, unless the court finds that the
6 remaining operations of the sport shooting range also pose a clear and immediate
7 safety hazard and the range operator has been given every reasonable opportunity
8 to correct the hazard. Any sport shooting range that is permanently closed by court
9 order under this subsection may reopen upon satisfying the court that issued the
10 order that the clear and immediate safety hazard has been remedied.
11 SECTION 7. 895.527 (10) of the statutes is created to read:
12 895.527 (10) (a) A sport shooting range, an operator, owner, officer or board
13 member of a sport shooting range, and any National Rifle Association range
14 technical team advisor that provided recommendations regarding the operation of
15 a sport shooting range, are immune from any civil action based solely on the
16 negligent action of a user of the sport shooting range.
17 (b) The operator of a sport shooting range shall refer any criminal neghgeﬁ?use
Hood pret] tons NRAC vl o igenle | br deReel (2T 874 LG
18 of a sport shooting range to the local law enforcement agency for possible charges -
19 against the individual who allegedly commits the crime.
20 (¢) Any person who provides a firearms training course in good faith at a sport
21 shooting range is immune from civil liability for any act or omission related to the
22 course if the course is approved by a national or state organization. P
_«Nots: Ts there any way o limit or define what types of ational or state >

o 4
~~‘organizations can provide firearm training course approval? L

23 SECTION 8. 895.527 (11) of the statutes is created to read:
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SECTION 8

895.527 (11) This section does not impair or diminish the private property
rights of owners of property adjoining a sport shooting range.

SECTION 9. 895.527 (12) of the statutes is created to read:

895.527 (12) (a) Within 90 days after the effective date of this subsection ...
[LRB inserts date], all claims by the state or its political subdivisions, by a special
purpose district, or by any other person, related to the operation or safety at a sport
shooting range, pending in court or an administrative agency, including actions
based on noise, zoning, or nonconforming use, shall be dismissed without prejudice
by the court or administrative agency. The dismissal of a claim under this paragraph
shall not effect the defendant’s cause of action for damages, reasonable attorney fees,
or costs.

(b) If an action is commenced in violation of this section, the court shall order
the governmental body or person who commenced the action to pay all of the
defendant’s expenses resulting from the commencement of the action.

SECTION 10. 895.527 (13) of the statutes is created to read:

895.527 (13) Any official, agent, or employee of the state or its political
subdivisions, or of a special purpose district, while he or she was acting in his or her
official capacity and within the scope of his or her employment or office, who willfully
and maliciously Violatés this section or who is party to bringing an action in violation

/(;?hls section is guilty of a Class A misdemeanor.

of (END)
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